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43 CFR Subpart 4160

Administrative Remedies

The term “remedy” is left over from a different era

This is now standard operating procedure 
for any kind of grazing program decision or authorization. 



You want to trail across the BLM, and 
it is not on an existing permit.  The 
decision to allow your trail is protested 
appealed, and the appellant includes a 
petition for stay.   

Q:  How long will it take the BLM to 
give you the green light if the BLM 
prevails in the case at every stage of 
the process?  

A Case Study:



Answer:
15 days - to prepare the environmental assessment and 

proposed decision accordance with the grazing 
regulations §4160.1

15 days - protest period in accordance with §4160.2
15 days - to work address the protest points and draft the 

final decision.
30 days - appeal period in accordance with §4160.3(c)
10 days - to transfer documents to Office of Hearing and 

Appeals and docket the case in accordance with 
§4.472. 

45 days - for the judge to respond to the stay under 
§4.21(b)(4)

01 day - to get the permit physically prepared and signed
==
131 days



Answer:
15 days - to prepare the environmental assessment and 

decision
15 days - protest period in accordance with the grazing 

regulations §4160.2
15 days - to work address the protest points and draft the 

final decision.
30 day - appeal period in accordance with §4160.3(c)
10 days - to transfer documents to Office of Hearing and 

Appeals and docket the case in accordance with 
§4.472. 

45 days - for the judge to respond to the stay under 
§4.21(b)(4)

01 day - to get the permit physically prepared
==
131 days

131 Days prior to May 1st 2008 
was December 22nd 2007



§4.21 (c) Exhaustion of administrative remedies.

No decision which …is subject to appeal … shall be 
considered final so as to be agency action subject to 
judicial review under 5 U.S.C. 704, unless a petition for a 
stay of decision has been timely filed and the decision 
being appealed has been made effective …

(getting a petition for stay denied counts)

5 U.S.C. § 704 of the Administrative Procedures Act says (in 
part)  - Agency action made reviewable by statute and final 
agency action for which there is no other adequate remedy in a 
court are subject to judicial review.   



Sec. 4160.1 Proposed decisions 
(a) Proposed decisions shall be served on any affected 
applicant, permittee or lessee, and any agent and lien holder of 
record, who is affected by the proposed actions, terms or 
conditions, or modifications relating to applications, permits 
and agreements (including range improvement permits) or 
leases, by mail or personal delivery.  Copies of proposed 
decisions shall also be sent to the interested public.

Our Problem is not:
-The National Environmental Policy Act
- The Freedom of Information Act

Our Problem 



Sec. 4160.1 Proposed decisions 
(a) Proposed decisions shall be served on any 
affected applicant, permittee or lessee…

Today’s regulations

Sec. 4160.1-1 Proposed decision on permits or leases
In the absence of a documented agreement between 
the authorized officer and the permittee(s) or 
Lessee(s), the authorized officer shall serve a 
proposed decision on any applicant …

Prior to 1995



The BLM NEPA handbook says, “Neither the EA nor the 
FONSI is a decision-making document.   Decisions 
regarding proposed actions analyzed in an EA are 
documented in accordance with program-specific 
requirements.”

The program-specific requirement for the range program is 
the §4160 regulations.   Gone is the era where administrative 
actions such as issuing a grazing permit were routine, and 
the decision process was used only to “remedy” a problem. 

FONSI - Finding of No Significant Impact

EA – Environmental Assessment

NEPA



Answer:
15 days - to prepare the environmental assessment and 

proposed decision accordance with the grazing 
regulations §4160.1

15 days - protest period in accordance with §4160.2
15 days - to work address the protest points and draft the 

final decision.
30 day - appeal period in accordance with §4160.3(c)
10 days - to transfer documents to Office of Hearing and 

Appeals and docket the case in accordance with 
§4.472. 

45 days - for the judge to respond to the stay under 
§4.21(b)(4)

01 day - to get the permit physically prepared and signed
==
131 days Plus the jump to the 

administrative procedures act.



18,000,000

670
380

2,829



• The BLM range program has 
enough funding to be effective if we 
retain the authority to set priorities.

• It was never contemplated that we had 
the capability to generate current - site 
specific burden-of-proof ready 
information on 380 cases per year forever. 

A Core Premise:



1993

1994

The Burden of Proof

• Climate ?
• Site Progression ?
• Wildlife ?
• Wild Horses ?
• Off site Issues ?
• Historic Management ?
• Current Management ?



The Burden of Proof

It is easy to see a problem – to assess current conditions.
It is difficult to identify all the causes and effects - and to 
identify the solutions to problems.



Flipping the Burden of Proof

• Historically the BLM has held the 
responsibility to prove there was a 
problem, before changing an ongoing 
operation.

• The burden is shifting (has shifted?) to 
where the BLM has the requirement to 
prove there are no significant impacts.



From a Recent Appeal

• “The BLM must be held accountable to 
its public trust responsibilities and 
comply fully with NEPA, disclosing ALL 
directed indirect and cumulative 
impacts.”



The “Normal” Allegations:
• Our permit renewal purpose and need      

sections are too narrow, 
• There are not enough alternatives 

evaluated,
• We didn’t take a “hard look” at the 

impacts, and 
• Broad scale cumulative impacts 

issues such as global warming are not 
adequately addressed.   



A NEPA Observation

• The process presumes that the action 
is a new action – such as a timber sale.

• The range program application where 
we address an ongoing operation, is 
awkward.

• What is the no action alternative when 
the proposal is to Renew a grazing 
permit?



Another NEPA Observation
The process is an accumulation of 
case law.   

The new BLM NEPA handbook is 184 pages.



But our Problem is not NEPA:

If we retained the ability to set 
priorities the NEPA process would be 
an appropriate way for us to document 
the rationale for our decisions.

We need that process, and the public 
deserves it. 



Choices:
Environmental Impact Statements - EIS

Environmental Assessments - EA

Categorical Exclusions - CX

Documentation of NEPA adequacy - DNA



Components of an Environmental Assessment

• Conformance with the Land Use Plan
• Purpose and Need
• Affected Environment 
• Description of alternatives
• Impact Analysis 
• Finding of No Significant Impact



Purpose and Need
This section identifies the scope of the “project.”

The permit is expiring and we need to renew it.   
The Land use plan already said that we would 
authorized grazing in the allotment.  The NEPA 
process should be designed to identify the terms 
and conditions for the proposed permit.   

The section is about the need for the proposal and not 
the need for the EA.



Purpose and Need

The Kiss of Death -

Imply in the Purpose and Need for a permit 
renewal, that the purpose is to address all 
the issues in the region.  



Description of Alternatives
Instruction Memorandum 2000-022 says at a minimum, you 
must address the following: 

(1) issuing a new permit based on the application 
(proposed action), 

(2) issuing a new permit with the same terms and conditions 
as the expiring permit (no action alternative), and 

(3) a "no grazing" alternative. If the application for a permit 
is the same as the expiring permit (no changes in the terms 
and conditions), then the proposed action and the no action 
alternative are the same. In this case, document that they 
are the same and analyze them as the proposed action.



No Action Production 
Alternative

Natural Resources 
Alternative

Description
Continue existing 

management
Emphasize livestock 

production and socio 
economic values

Emphasize natural processes

Objective
Manage livestock 

production and natural 
resources according to 
existing allocations

Achieve the Standards of 
Rangeland Health

Emphasize biological 
diversity, recreation, and 
natural settings

Management Actions
Continue the existing rate of 

project development
Develop project 

infrastructure needed to 
implement intensive 
livestock management 

Manage livestock within 
natural landscapes 



Cumulative Impacts
I say we need to run as many livestock as possible in 
Wyoming, because if we don’t, it will cause more 
slash and burn agriculture in the rainforest, which will 
increase carbon in the atmosphere.

This of course is ridiculous but …

Yet , I’m told that since both natural gas development 
and livestock reduce hiding cover for the cumulative 
impact of the two operations must be disclosed 
before livestock permits can be authorized.

The burden of proof can be the pivot upon which it is impossible
to authorize livestock grazing.  



Cumulative Impacts
My personal take - cumulative impacts should relate 
to the individual terms and conditions.   It’s an apples 
to apples approach.

If you authorize an operator to herd livestock 
with 4 wheelers as a term and condition or and 
unstated norm, then you are on the hook to 
address in general off highway vehicle use 
patterns.  

If operator use of 4 wheelers is prohibited then 
there is no requirement to address the local use 
of off highway vehicle use.



The Finding of No Significant Impact

FONSI



Record of Decision

Proposed Decision under  4160.1



Range Program Lead
Bureau of Land Management 

Wyoming

Jim Cagney

jim_cagney@blm.gov 307-775-6194
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